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CONSIDERATIONS, 



The spirit of that beautiful precept of the civil code, 
which enjoiDS that we should live honestly, hurt no one, 
and render to every one 'his own, {a) is infused into our 
system of jurisprudence, which provides a remedy against 
every possible infraction of the precept, in order that no 
one may commit an injury against the person or property 
of another without being liable to make satisfaction, accor- 
ding to l^e nature of the case, to the injured party. 

]But U is evident that this satisfaction would be incom- 
plete, and in many cases an empty name, if those who 
are compelled to seek their remedy in Courts of Justice, 
were not to be relieved from the expenses attendant on the 
fiaeans by which redress is to be obtained. 

For these expenses must be taken as part of the injury 
sustained, and were so considered in Pilfold's case, {b) 
wha'ein the Court, in delivering their judgment, gave the 
following definition of the word ^^ damna^' or daniages : 

(a) Honest^ vivere^ tlterum non l^dere, suum culque tribuere. — Just. Inst. 
lib. 4* tit. 1. s. 3. 

(I') 10 Rep. IIG. 
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** la its proper anid general signification, dicitur a demen- 
do, cum diminutione res deterior fit, and in this sense costs 
of suit are damages to the plaintiff, for by them " res sua 
diminuitur.^^ 

The principle that the Plaintiff who is compelled to 
have recourse to law for the recovery of his right, or the 
defendant who is unjustly impleaded, should- be fully in- 
demnified against the expenses of the suit by the losing par- 
ty, is to be found in the higiiest legal authorities, ^ and has 
been recently recognised on several occasions by the pre- 
sent Lord Chief Justice of the Court of King's Bench. 3 

And yet the practice of the courts is so far at variance 
with this acknowledged principle, that the successful party 
to a suit, must necessarily, according to the present mode 
of taxing costs, sustain a very considerable loss in the dif- 

'** Costs are a consequence by the statute of Gloucester, of detaining the 
debt;- and are part of the damages. In contemplation of law, the word da- 
mages emphatically includes costs..'' — Per Lord EUenborough, 9 East, 304. ' 

* It is an ancient rule in law, that " Ubi damna dantur, victus victqri in 
expensis condemnari debet.*' The plaintiff's right to be indemnified is laid 
down by Lord Chief Justice Willes in an observation on the statute of Glou- 
cester, wherein his Lordship has stated, that <' the intent of the statute was 
to reimburse the party injured,** 3 Wils. 91. — and the principle of indem-^ 
nity, so far as it relates to defendants, is clearly deducible from th^ Sfi^tutes 
of Marlbridgeand 8th Eliz. c. S. » •* * «^ «»' 

The former of these statutes gives to defendants unjustly impleaded 
*' damna sua, et misa sua quasfecerini occasione predicti placiti et ipsi actores 
per misericordiam graviier puniantur;*' and the latter awards the same 
measure of costs by giving to defendants, as against plaintiffs who shall re- 
linquish their proceedings in the progress of an action, " their costs, dama- 
ges^ and charges by any means sustained by occasion of any such writs, &c." 

^ ^However desirable it is that the taxed costs should really indemnify the 
party ultimately found to be in the right, yet it is necessary to keep a check » 
upon the very great expense to which this might lead, and to incur which 
the interest of unconscientious agents might afford a temptation."— Per 
Lprd Eilenborough, 8 East, 259. 

** The plaintiff' should be indemnified, and ought not to be a loser by the at- 
tendance of a witness.^-A^Per Lord Ellenboiough in Atkinson v. Sadler, 
Tfin, Term, 1815. MS. 
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ference between the expenses actually incurred, and that 
proportion of them which^he is entitled to receive upon tax- 
ation from the opposite party. 

In the earlier practice of our Courts, the plaintiff, if he 
failed in his action, was amerced pro /also clamore, and 
the defendant, against whom a verdict was obtained, was 
in misericordid : and those amerciaments, although in the 
time of Liord Coke they had grown into disuse, were insti- 
tuted, as he says, by the wisdom of the law, '^ to deter both 
demandants and plaintiffs from unjust suits, and tenants 
and defendants from unjust defences, and were the cause > 
in ancient times of fewer suits." {a) 

To check the increase of litigation, especially in cases 
where the law might be made an instrument of oppression, 
b highljc commendable, and consistent with the soundest 
policy ; but that the multiplication of suits should be pre- 
vented by heaping expense upon the successful suitor, and 
thus depriving him substantially, of the protection from 
wrongs which the laws of his country hold out to him, is an 
absolute dereliction from the spirit and intention of our ju- 
risprudence." 

Surely it is more equitable and more reasonable that the 
increase of suits should be checked by punishing the wrong- 
doer, than by imposing burthens upon the paity who has 
appealed to justice, and whom the verdict of a jury has 
found to be in the right.^ 

(a) 2 Inst. 28. 

' In Pilford's case two acts of Parliament relative to costs were construed 
in favor of the plaintiff, of whom it was said, that " always when he recover^ 
€th,he is favored in Idw** 10 Rep. 1 16. 

*The statute 4 Ja. c. 3. contains the following recital touching the statute 
tS Hen. 8. c. 15. by which costs are given to defendants in cases of nonsuit ; 
** which law hath been found to be very good and beneficial for the Con»- 
■ion wealth, and thereby many have been discouraged from bringing frivo- 
lous and unjust suits, because such parties are to muhe recomp^nce to th$p^r^ 
IMI unjustly vexed for the said unjust vexations!' 
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The mode which has for some time past prevailed in the 
taxation of costs, has^ in many instances, completely defeat^ 
ed the ends of justice, and has given rise at different times 
to complaints which have been urged in very strong lan- 
guage, though upon grounds of far less importance thaa 
those at present existing.' 

It must therefore excite surprise, that with the excep- 
tion of the statute of the 43d Geo. 3. cap. 46., the 5th 
section of which gives to plaintiffs entitled to levy under an 
execution against the goods of tlie defendant, ** the pound- 
age fees and expenses of the execution, over and above the 
sum recovered by the judgment," no measure has hitherto 
been adopted to remove the grounds of complaint 

It may be observed, that before the passing of this sta- 
tute, the costs of taking out execution against the goods of 
the defendant, and of the proceedings thereon, were de- 
ducted out of the plaintiff's debt, for which the judgment 
was given. a 

Although this statute has been occasionally called Lord 
Moira's Act, it is now generally understood, that the pub- 
lic is indebted for the 5th and others pf its most beneficial 
sections to the present Lord Chief Justice of the Court of 
King's Bench : and it is honorable to the consistency of. 
that noble and learned Lord, who has recognized from the 
Bench the principle of indemnity to the successful party, 
that he has uniformly countenanced the removal of this 
most flagrant source of public dissatisfaction and com- 
plaint. 

' See Preface to Boote's Suit at Law, xi. and Preface to the second edition 
of Palmer's Table of Costs, v. This subjedt is placed in a ludicrous light by 
Swift, who represents that Gulliver was enabled to satisfy the king of Brob- 
dingnag on several points in relation to our Courts of Justice, from the cir- 
tumstance that he had himself been almost ruined by having a Chancery 
wakl decreed in his favor wUh costs / 

^ Sec Boote's spirited observations upon this inequitable pr actice^ in his 
Suit at Law, 194. 
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It was perhaps owing to a laudable attachment to the 
cause of the liberty of the subject, that this remedial part 
of the statute was not extended to cases where execution 
is sued out against the person of the debtor. 

While partial aid has been afforded to the rightful ere-* 
ditor in this instance of Parliamentary interference, it is to 
be regretted that so much remains to be done effectually 
to relieve the successful party to a suit, whether plaintiff* 
or defendant, from a load of what are emphatically called 
ejptra costs^ which probably owe their origin to a gradual 
departure from the true signification of the technical terms 
*' costs as between party and party," and ** costs as ber 
tween attorney and client." 

These extra costs amount in most cases to SO/, or 30/. 
frequently to SOL or. 60L and sometimes to a much larger 
sum. Hence it is evident, that an effectual bar is opposed 
to the recovery of any demand, however just, the amount 
of which does not exceed the sums thus paid by the suit- 
ors ; and hence it may easily be conceived that the means 
of oppression are placed in the hands of the wealthy, to 
whom the payment of the costs of a suit is of little moment 
compared with the gratification of private pique or resent- 
ment, which may be indulged with certainty, since the just 
creditor, though obtaining a verdict, must of necessity be a 
loser by the suit : and there is too much truth in the ad- 
age, ^^ Multi litigant in foro, non ut aliquid lucrent, sed ut 
vexent alios." 

The first step towards obtaining a remedy for this in- 
creasing evil is to ascertain its cause ; and it is the object 
of the following pages to assist in the investigation. 

One of the principal points of difference between the 
costs out of pocket and those allowed on taxationj consists 
in the disallowance of a corisiderable proportion of the 
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payments made to witnesses in respect of their expenses* 
and loss of time. 

It is the design of the anthor to limit his present Con- 
siderations to the latter item. 

It is a matter of sufficient notoriety that persons of every 
description, who are subpoenaed to give their testimony on 
the trial of causes, and who are necessarily obliged, on 
that account, to absent themselves from their ordinary oc- 
cupations, expect to receive, and do usually receive, a sum 
of money as a remuneration for their loss of time. 

On the taxation of costs this remuneration is in some- in- 
stances allowed, and in others is either partially or wholly 
disallowed ; but it does not appear, that in making the al- 
lowance or disallowance, the taxing officer is guided by 
any determinate rule or principle. 

Here then is an instance of that uncertainty, which is 
justly called "the mother of contention and confusion," («) 
and which is the frequent occasion of the most serious 
hardship and injustice, inasmuch as the payments to wit- 
nesses for loss of time are made entirely on the faith of 
their being allowed on taxation ; and consequently, if dis- 
allowed, they become an irremediable loss to the party 
making them. 

A latitude of discretion has been wisely reposed, at first 
in the judges of the courts by whom costs were originally 
taxed, and, subsequently, when business had accumulated^ 
in officers appointed by them : but the exercise of that dis- 
cretion has invariably been confined to the determination 
of the quantum of allowance, and certainly ought not to be 
so extended as to contravene the ends of justice. 

With regard to the general question of propriety, ia 

(a) Co. Litt. 9. (a.) 
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point of law, of allowing a reasonable sum to witnesses as 
a remuneration for loss of time, the answer, whether in the 
negative or affirmative, must shew either that the allow- 
ance or the disallowance, made by the taxing officer, has 
been incorrect. 

This question, although evidently of great public interest, 
has never yet been brought under serious discussion : this 
circumstance may be accounted for by the fact that few 
attorneys, especially among practitioners in the country, 
ever become acquainted with the particulars of the deduc- 
tions made on the taxation of costs, as between party and 
party; yet this absence of information is by no means attri- 
butable to any want of exertion on the part of the attorney 
for the interests of his clients, as will appear from the fol^ 
lowing account of the usual proceedings on such taxation. 

An affidavit is made of the several payments in respect 
of fees to counsel, expenses and attendance of witnesses, 
and other extraordinary disbursements, on behalf of the 
party in whose favor a verdict has been ol^ned ; and 
tliis affidavit of increased costs, as it is technically called, 
is produced to the taxing officer, accompanied generally 
with a bill of the particulars of the costs attendant on the 
suit 

Where such a bill of costs is not exhibited, the officer, 
on an inspection of the pleadings, rules, summonses, orders 
and briefs, aixl of the affidavit of increase, makes his calcu- 
lation of the allowance which he conceives ought, under 
the circumstances of the case, and in conformity with the 
practice of his office, to be made, and then marks upon 
the postea, in a gross sum, the amount which the party is 
intitled to receive for his costs from his opponent. 

Frpm this mode of taxation, it is evident that the attor- 
ney can acquire no information respecting the particulars 
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of the deductions that have been made, unless by the un- 
certain channel j which a casual conversation with the 
officer during the taxation may afford him. 

It is now, however, the usual practice to produce, along 
with the affidavit of increase, a regular bill of costs, in 
which a blank margin is left for the insertion of the several 
deductions to be made by the officer, who has, upon this 
plan, an opportunity of taxing each item seriatim. 

But^ even according to this mode of taxation by bill, 
^8 it is termed, the allowance in respect of the expenses, 
and loss of time of witnesses, is generally made in such a 
manner as to preclude the possibility of the attorney's 
ascertaining what proportion of each item is disallowed, 
and consequently of knowing in what instances he has im- 
properly expended his clients money; for, certainly, 
every expenditure must be considered as improper which 
is ultimately disallowed on taxation. 

What has been advanced on the obscurity and uncer- 
tainty in which the taxation of costs in this particular is 
involved, is fully justified by the following observation. 

All items in bills of costs are taxed separately, except 
those which are charged in respect of witnesses ; these are 
almost invariably marked in^ the first instance in the vacant 
column, as being taken off, and a sum in gross, amounting 
in most cases to considerably less than even the actual 
disbursements for the necessary expenses of the witnesses, 
is added at the foot of the bill to the allowed items under 
the general head, *' For Witnesses ;" but without specify- 
ing whether any allowance is made for loss of time ; or in 
what manner, where such an allowance is made, the sum 
allowed is to be apportioned. 

Without questioning the propriety of this mode of tax- 
ation, so far as it respects the duty of the officer^ it is to 
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be regretted that greater fsicilities are not afforded to the 
profession for ascertaining the particulars of the allowance 
for witnesses, since bills of costs, if properly taxed, would 
offer the best guide to attoniies for the regulation of their 
disbursements. 

Until the great question shall have received a judicial 
determination, whether in any case, and to what extent, 
witnesses shall be remunerated for loss of time, it may be 
impracticable to avoid making to all witnesses, as at pre- 
sent, a remuneration on that account, without endanger- 
ing the loss of the suit, by rendering those who are sub- 
poenaed what, in legal phraseology, is termed ^^ unzmlling 
witnesses.** 

Besides, if there be truth in the maxim that communis 
error facit quasi jus^ the practice, hitherto invariable, of 
paying witnesses for loss of time, has so far confirmed 
the principle, that the remuneration is now reasonably 
expected, not so much from the bounty or liberality of the 
party, on whose behalf their evidence is demanded, but 
as a debt arising out of a legal obligation. 

Thus in the case of Hallet against Mears and another, 
{a) the plaintiff, who had been subpcBuaed as a witness, 
and who attended the trial, but did not give his evidence, 
obtained at the Chester assizes, in 1810, against the par* 
ties who had subpoenaed him a verdict in an action of 
assumpsit for work and labor, expense of journies, and 
attendance in consequence of the subpoena* 

And yet, on a recent application (6) to the Court of 
King's Bench, for a rule to shew cause why the Master 
should not review his taxation of the plaintiffs bill of costs, 
on the ground of inadequacy of allowance in several in- 
stances, the court, in the absence of the Lord Chief Justice, 

(a) 13 East 15. , 

(h) Atkinson v. Sadler, Trin. Term, 1815. MS« 



Remuneration to Witnesses. SO 1 

doub&d the propriety of the Master^i allowing any remu- 
neration to witnesses for loss of time, excepting to poor 
. persons^ to whom it might be said to be of direct impor- 
tance. 

Mr Justice Le Blanc said, "I take it that it is never de- 
mandable ; and is only allowable to persons in poor circum- 
stances, whose families cannot subsist without such allow- 
ance :" and Mr. Justice Dampier observed, that, " Even 
in the case of laborers and poor persons, ' it is only allow- 

* Although the coirrts profess to allow to poor persons described as 
i^ laborers^ 9i remuDeration for loss of time, the allowance is merely noiinnal« 
as the sum hitherto allowed for maintenance, as well as loss of time, has 
not exceeded five shillings per day, notwithstanding the high price of 
labor, and the increased expense of every article of subsistence. 

The insufficiency of this allowance for the mainteiMtnce alone of a labor* 
ing man, at an assize town, must be evident, when it is considered thatt, 
instead of living at the same expense only as if he were at home, he must 
necessarily, in a strange place, go to a public-house, where, from the ua« 
certainty of his stay, he would generally be obliged to remain at an expens^ 
of not less, on the most moderate computation, than seven or eight shillings 
per diem. 

It was said indeed by Mr. Justice Bailey, on the first application to the 
court, in the case of Atkinson v. Sadler, that out of five shillings per diem, 
a laborer may take home two shillings and sixpence per diem to his family ! 
But, on a second application in the same case, grounded upon an affidavit, 
stating that five shillings per diem had been allowed to laborers for their 
maintenance and loss of time, thirty or forty years back, the Lord Chief- 
Justice, (who was absent when the first application was made) said, ** If 
that was the sum paid thirty or forty years ago, when the price of ordinary 
labor was fourteen-pence per day, according to one's knowledge of that 
period, it seems to have been somewhat too large ; wherea$ it may he too 
tittle 0$ things stand nozo.^ 

His Lordship, in adverting to the difficulty of laying down any scale of 
allowance for expenses, which should be applicable to all cases, owiag to 
the circumstance of some towns being better accommodated than others 
with public-houses, to which witnesses might resort, and where they might 
be lodged, and living being cheaper in some places than in others, expressly 
stated, that the remuneration for loss of time would differ according to the 
sum the witness might earn^ but that the allowance for his expenses must be 
subject to the variations and conveniences of tlie assize towns. 

From these observations, it is probable that the Master will, in future, 
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able by analogy to the statutes, (a) which give it to wit- 
nesses in poor circumstances in criminal cases/' 

Notwithstanding these dicta, it was admitted by Mr. 
Justice Le Blanc, in the same case, that ^^ the terrors of 
a subpoena are not sufficient to induce a witness, who has 
business of his own^ to neglect that business, in order to 
attend for a plaintiff or defendant, if he be paid merdy 
sufficient to cover his expenses/' 

Henci^ it would appear, that the courts want either the 
power or the inclination to enforce obedience to their own 
subpcenas, ' and that suitors who would ensure the atten- 

(a) 97 Geo. 2. c. 3. and 18 Geo. S. c. 19. 
make such an allowance to witnesses, of the class of laborers, as will he 
sufficient to cover their necessary expenses, and to afford them also a 
reasonable remuneration for their loss of time. 

' It is really curious to consider how many difficulties oppose any re- 
course to the remedies which the law prescribes in cases of negligence or 
refusal, on the part of a witness, to giro his attendance in obedience to a 
subpoena. 

The statute 5th Eliz. chap. 9. sec. 13. gives to the party grieved, by such 
non-attendance, the penalty often pounds, and a further recompense at the 
discretion of the judge of the court out of which the process issues, to be re* 
.covered in an action of debt. 

Ancient precedents certainly shew, that the penalty has occasionally been 
sued for: at the present day, however, and according to the existing system 
of taxing costs, this remedy would be worse than the disease; and the 
plaintiff, as is quaintly observed in a case relative to the costs of this iden- 
tical kind of action, would '^ be at a losse to expend more than he recovers^ 
(Cro. Car. 660.) 

This statute can therefore now only be resorted to in respect of the 
*^ further recompense,** which it holds out to the party grieved; but, mirabiie 
dictu ! only one solitary case, (Pearson v. lies, Doug. 556.) is to be found 
in the books, where the recompense, in addition to the penalty, was sued 
for, and in that instance the plaintiff, on the recommendation of the court, 
consented to take a verdict for the ten pound penalty only ! In delivering 
the opinion of the court in that case, Lord Mansfield stated, that, although 
precedents had been cited of actions of debt for the penalty, there vere none 
fitr the damages; and for this reason, that there is a preferable remedy by 
attachment. His Lordship, however, stated that an action on the case 
will lie for damages agunst a material witness who absents himself without 
any excuse. 
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dance of their ivitnesses, and induce them to perform what 

the law considers to be a duty, must, of necessity, pay 

them a sum of money beyond their actual expenses, with^ 

out the possibility of having any part of it allowed on 

taxation : this, on the principle already stated, is evidently 

unjust, and renders the observation of the Lord Chief 

Justice that, " the plaintiff should be indemnified, and ought 

not to be a loser by the attendance of a witness" ■ a mere 

nullity. 

Amid these conflicting authorities, and while the question 

is stiMsub judice, it may not be an unprofitable task to 

consider whether the allowance, as between party and par^ 

ty, of a reasonable remuneration to witnesses for loss of 

time, be inconsistent with any of our existing laws ; and 

With respect to the remedy by attachment, it only requires a reference 
to a variety of cases, (1 Str. 510. 2 Str. 810. 1054. 1150. Barnes's Cases, 33. 
35. 497. 1 Bl. 36. 1 H. Bl. 4. Rep. Temp. Hard. 3130 in which applications 
hav^ been made for attachments against witnesses for non-appearance, tp 
be satisfied that redress cannot be obtained by this measure even in the K^ 
fi. without considerable difficulty; and in theC.P. it appears that it has 
not been usual to grant attachments against witnesses for non-attendance 
upon a subpoena ; but the party aggrieved '^ it left to his remedy by actionJ*'^ 
(« Tidd, pr. 809. 5th edit.) 

It only remains, therefore, to notice the remedy by action on the case for 
damages, of which it is perhaps sufficient to observe that there does not 
lippear to be a single instance wherein it has been brought ; probably be- 
cause a verdict, in such an action, could only be obtained by going through 
the whole of the plaintifTs case in the original action, and also proving the 
averment, which must necessarily be made in the declaration against s 
witness, that the plaintiff had sustained damage to such an amount, hy 
reason of the witness's not appearing; for which purpose it would be neces* 
sary to shew in evidence what particular testimony he would have given on 
the trial, and what impression it would have made on the jury, after hear- 
ing the evidence on the other side. Surely no argument was ever more 
capable of proof by a reductio ad absurdum /. 

* This observation was made by his Lordship upon a second application 
to the court, in thie above-mentioned' case of Atkinson v. Sadler, confined 
to the point of allowance for the expenses and loss of time of persons com- 
ing under the description of laborers. 
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whether, though unsupported by any act of parliament, rule 
of court, or direct decision, it has not been so long tacitly 
acquiesced in, and acted upon by the taxing officers, as to 
have acquired the force of a law. 

It is somewhat singular, that those treatises which have 
been written expressly upon costs, afford no kiformadon 
on this particular branch of the subject. 

Sayer, (a) in a chapter " On the Costs of Witnesses,," 
makes no mention whatever of loss of time ; but, as if he 
Svould avoid the question, invariably speaks of the *^ expense 
of a witness,'^ or, " the avpense on account of a witness,** 
leaving the nature of the expense unexplained. 

So in Hullock's Law of Costs, the only notice which is 
taken of loss of time of witnesses in civil cases, is in a 
paragraph introductory to the case of Thelluson v. Staples, 
(a) wherein it is merely stated, on the authority of that 
case, that ^^ contingent losses which witnesses may have 
sustained by obeying a subpoena, cannot be allowed in the 
taxation of costs.'' (b) 

The observation of Mr. Justice Dampier, that a com- 
pensation for the loss of time, even in the case of laborers 
and poor persons, is only allowable by analogy to the sta- 
tutes which give it to witnesses in poor circumstances in 
criminal cases, is perhaps scarcely correct ; for, u ith the 
utmost deference to the opinion of that learned judge, it 
appears probable that an allowanee^wiis made to witnesses, 
for loss of time, at different periods, long before the passing 
of either of those acts. 

* It may indeed, without any great latitude of construction, 
be fairly inferred, that, even in the days of. Lord Coke, 
such an allowance was sanctioned, as consistent with the 
law arising by implication out of the statute of GIoup 
cester. 

(a) On Costs p. 153. (b) Vide infra, p. $19. (<) P. 43a. 
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For^ in his lordship's reading upon that part of the sta- 
tute which speaks of *^ costages de son brief purchase^ " he 
says, " Here is express mention made but of the costs of his 
fthe plaintiffs] writ ; but it extendeth to all the legal costs 
of the suit, but not to the costs and expenses of his tra- 
vel AND LOSS OF TIME." 

This reading, which negatives only the allowance to the 
plaintiffs for his travel and loss of time, leaves a strong 
ground for presumption that an allowance was made to 
witnesses in respect of their loss of time> as well as for 
the expenses of their travel ; indeed, these two items of 
charge, by being constantly mentioned together,' seem to 
have been considered as resting on the same footing, and 
as being equally demandable ; and, certainly, in cases 
where a person can establish a claim to the expenses of his 
travelling, he must, generally speaking, be entitled, by a 
parity of reason, to a remuneration for his loss of time. 

It may also be observed, that witnesses, at all times, 
were obliged, ex necessitate reiy to give their personal at- 
tendance, while the actual appearance of the plaintiff, on 
suing out his writ, and of the defendant to answer it, had, 
in the days of Lord Coke, ceased to be necessary, in con-r 
sequence of the old law on that head having yielded to the 
practice then and now in use of appearance by attor- 
ney, (fl) 

It is possible, however, that in the passage cited, the 
plaintiff's loss of time might be mentioned in contradistinc- 

* Shakespeare, in the followiDg passage, written evidently in allusion to the 

language of the law, couples loss of time with travel and expense ; 

" Deliver Helen, and all damage else. 

As honour, loss ofttme, travel, expense, 

Wounds, friends, and what else dearthat is consumed 

In hot digestion of this cormorant war, 

Shali be struck oflF." 

Troilus and Cretsidot Act ii. scene S. 

(a) 2 Inst. 249. 
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tiori to that of the defendant ; * if such, however, were the 
case, the inference that witnesses were compensated for 
loss of time, is confirmed k fortiori ; as there could be no 
possible ground for making a less liberal allowance to 
them than to the defendant, for whose sole benefit they 
attended. 

In 1737, being nearly thirty years prior to the passing 
of the earliest of the statutes which give an allowance to 
witnesses for loss of time in Criminal cases, an attachment 
was granted by the Court of King's Bench (a) against an at- 
torney for not attending at the Winchester assizes to prove 
the hand-writing of the steward of a manor to a copy of 
court roll, the attorney " being subpoenaed, and having re- 
ceived one guinea for his charges, and being promised 
to have one guinea per diem while there, and his 
charges paid." 

Although from the report of this case it does not appear 
that the attachment was granted with any reference to the 
circumstance that a sum was promised to the witness, be- 
yond his actual expenses, it is evident that it was thought 
necessary on behalf of the party by whom he was subpoe- 
naed, to offer to pay him one guinea *per day, which at that 
time was probably considered sufficient, as a remunera- 
tion for his loss of time during his detention at the 
assizes. 

In the case of Stretch and Wife against Wheeler, ib\ 
a rule, which was afterwards discharged on the ground of 
the witness being very weak and infirm, was obtained, to 
shew cause why an attachment should not issue against 
Richard James, for not attending as a witness on defen- 

' In Hunt 9. HoUis, 2 Sid. 77. it was referred to the Secondary to tax the - 
defetiiiant his costs '^ in satisfaction of his trouble and expenses.'' 
W Wyatt o. W^inkford, Lord Raymond, 1538. (6) Barnes's cases 497. 
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dant's part at the Surrey assizes, " pursuant to subpoena 
served, and a sufficient recompense tendered him.'' 

There can be little doubt that this "sufficient recom- 
pense," must have had reference to the witness's loss of 
timet as the payment to him of his actual expenses could 
not be a recompense for leaving his home, to attend the 
assizes at a distant place. 

Boote in his Suit at Law(the first edition of which was 
published in 1766) says, that no costs should be allowed 
** for extra fees to counsel as retaining fees, &c. no extra- 
ordinary expenses on witnesses on the trial, nor paying them 
beyond what is usiutlly allowed for their attendance^ S^c. 
but for such expenses only as the party was necessarily put 
to in the prosecution of the suit/' {a) 

In Clarke's Alphabetical Epitome of the Common Law, 
published in 1778, it is expressly stated, that "over and 
above the common costs the Master has pmver to allow for 
many other things, as for journies of witnesses, their ex- 
penses, LOSS OF TIME, &C," Qi) 

It is observable that the former of these books was pub- 
lished some years prior to, and the latter in the same year 
with, the passing of the statute 18 Geo. 3. c. 19. which 
gives to every person appearing on recognizance ox^sub- 
posnay in criminal cases, his expenses, and a reasonable al- 
lowance to witnesses in poor circumstances for trouble and 
loss of time ; and that the only statute then extant, relative 
to this point, ( 27 Geo. 2. c. 3.) went no farther than to 
gjve to every poor person, appearing on recognizance to 
give evidence, a reasonable sum "for his time; trouble, 
and expense." 

In support of the hypotliesis, that it is only by analogy 
to these statutes that a remuneration in civil cases to wit* 

(a) f ft. 181. (b) Pft. lao. 
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nesses in poor circumstances is allowable, it ought to ap- 
pear that the allowance in the intermediate period between . 
the passing of these acts was strictly confined to persons in 
such circumstances ; but it is evident, from the two autho- 
rities last quoted, that the allowance was then made gene-^ 
rally, and without any reference to the situation of the 
parties subpoenaed. 

The origin of these statutes may perhaps be traced to an 
observation of Lord Hale upon the compulsory means of 
' bringing in witnesses in criminal matters by subpoena or 
recognizance, wherein he says, '^ But that which Ls a great 
defect in this part of judicial administration is, that there 
is no person to allow witnesses their charges, whereby 
many times poor persons grow weary of attendance, or 
bear their own charges therein, to their great hindrance 
and loss/' (a) 

It appears, however, that the Legislature was slow in 
adopting the suggestion of the learned author to its full ex- 
tent ; and the partial relief which the statute of 27 Geo. 
2. €• 8. afforded, was probably owing in some measure to 
the delay and inconvenience which must in many cases 
have been experienced, from the absolute inability of wit- 
nesses to attend on the trial of prisoners, from want of mo- 
ney to take the necessary journey ; and this plea must have 
been admitted as an excuse for their non-appearance, upon 
precisely the same ground as it is now held to be an answer 
to an application for an attachment, as for a contempt^ 
against such witnesses as have been summoned before Com- 
missioners of Btokrupt, and have not the means of ap- 
pearing in obedience to the Summons, ib) 

For the furtherance of justice, therefore, and as an eti- 
cQuragement to witnesses in poor circumstances to appear 

(a) 2 H. P. C. 288. 
{h) Vide Battye v. Gresky and others, 8 East 319. and ex parte Benson, 
t Rose's Ca. in Bank. 75. 
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in criminal cases^ it was probably intended that they should 
by this statute be put upon the same footing with witnesses 
in suits at law/ and the framers of the act would conse- 
quently adopt the words, " for his time, trouble, aftd ex* 
pense," in compliance with the practice in civil matters, of 
paying witnesses of every description for their loss of time 
and trouble as well as for their actual expenses. 

Notwithstanding this equitable provision of the "Legts- 
laiure in favour of persons in poor circumstances, witnesses 
of every other description remained without any relief until 
so lately as the passing of the statute 18 Geo. 8. e. 19. 
which directs that every person appearing on recognizance 
or subpcena shall be allowed his reasonable expenses, and 
also, in case of poverty, a satisfaction for his trouble and 
loss, of time. 

And yet in civil cases, so long ago as the reign of Eliza- 
j beth,* the Legislature, in giving a remedy to parties 
; grieved by the non-appearance of witnesses, annexed the 
condition that the persons neglecting to appear should f\qt 
. only have been served with process, but should have had 
" tendered unto him or them, according to his or theu* 
countenance or calling, such reasoniable sums of money for 
his or their costs and charges, as, having regard to the dis- 
tance of the places, is necessary to be allowed in that 
behalf." (fl) 

Thus the distinction which in the days of Bracton was 
considered to exist between civil actions and criminal pro- 
secutions, •* quibus non solum mihi debitum prosequor, 

' The preanible of this statute, 27 Gep. 2. c. 3. contains the following re- 
cUal : 

** And whereas the expense as well as loss of time in attending courts of 
justice, is a discouragement to the poorer sort to appear as witnesses, &c." 

^ It was held iq Flowefs case, that the statute of 5 £liz. c 9. does not 
apply to triminal cases. 5 Eep. 99. 

(fl> 5 Eliz. c. 9. 

NO. XIII. Pant. VOL. VII. O 
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In a book published in 179 If under the title of Costs in 
the Court of Chancery, the following items appear in bills 
which are stated to have actually undergone taxation be* 
fore the master, and which are printed with the deductions 
made by the Master in the following manner : 

Charge. Tax off. 

#• #• a, I. $, d* 

(a} Paid Mr. C. the witness from 
Chester, for his loss of time^ ex- 
penseS) &c. as per receipt .... 6 6 0^ 

(b) Paid the witnesses for their 
loss of time and expenses on attend- 
ing the trial ........ 5 8 6 1 8 6 

Paid the witness from the country 
Im tupemes axid loss of time . . , 3 13 6 

The two last items were contained in the plaintiffs biU 
of costs on the trial of an issue out of the Court of Chan- 
eery, and were taxed by the master of the court of King's 
Bench, at the request of the master in Chancery, in Easter 
Term, 1788, as appears by one of the items in the bilK 

This precedent as to the practice nearly thirty years ago, 
on this point of taxation, acquires additional authority from 
the circumstances under which the bill was taxedj as there 
is no doubt that the master of the KingV Bench would be 

* particularly studious to observe the exact rules of his 
courti upon a taxation made at the request of the taxing 
officer of another Court, under whose inspection and exar 

* mination the bill was afterwards to come. 

In Edmunds "Guide to the Practice of the Office of 
Pleas in his Majesty's Court of Exchequer," published in 
1794, a form of an affidavit of increased costs is given, (c) 

(fl) Pa. 10. (6) Pa. 197. (c) Pa. 78, 
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wherein, in addition to the disbursements for the enter- 
tainment and necessary expenses of all the witnesses, pay- 
ments are stated, in a separate paragraph, to have been 
made to various witnesses ^* for their loss of fimey and 
trouble in attending the assizes ^ 

So, in Tidd's " Forms of Practical proceedings in the 
Courts of King's Bench, Common Pleas and Exchequer 
of Pleas," the last edition of which was published in 1814, 
the affidavit of increased Costs (a) is made to state that 
a certain sum was paid to the witnessess " Jor their loss 
of timej trouble and expenses ^ 

The later editions of Palmer s " Table of Costs" contain 
various items of charge for the loss of time, and attendance 
of witnesses ; but in bringing the practice on this point 
down to the pfesent day, it may be more satisfactory to 
adduce some instances from a book which has recently 
appeared, under the title of " Bills of Costs and Allow- 
ances in the Court of King's Bench," and which is under- 
stood to have the sanction of the Master's office.' 

From this book it appears, that according to the present 
scale of allowance the following items of charge, the first 
being in a town cause, and the others in country causes, 
are correct. 

" {b) Paid J. S. a witness (notary *s clerk) ybr two 
datfs attendance . . . . .110 

" (c) Paid Mr. T. W. surveyor and archi- 
tect, for his loss of time and trouble, attending 
two days . . . . . 'S 2 

*' Paid him for his travelling and expenses 
two days . . . . .3180 

' A copy of this work was sent by one of the Masters of the King's 
Bench to the Secretary of the London Law Society, accompanied by a notie, 
stating that the book afforded a tolerably just scale of the allowances in- 
that Court. 

(fl^ Pa. 400. (h) Pa. 21. (c) Pa. 33. 
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■ "Paid Mr. H. attorney at law, one of the 
witnesses, for his attendance* • • 1 1 

* " Mr. H. was attending in Court on a case of hi3 own/* 

" {a) Paid Mr, B. attorney at law/ one of the 
witnesses, for his loss of time, travelling, and 
expQns^, three days f • • • .760 

t " Mr. B, resided iu ^ nejghbpurii^ town ; ^nd it vrns 
stated in the affidavit of increase, that he attended solely as a 
witness in tliis cause, having no other business.'' 

" (*) Paid L. P. and J. S. for their loss of 
time, expenses at the assizes, five days, and for 
travelling J ... 

^. <* Paid E. D., J. L., and T. C. for their 
expenses also five days, and for their travelling'* 

t ^ L^ P. and J. S« were surgeons, and were allowed one 
^nea e^h per day« besides an allowance for their expenses 
at the assizes, and for travelling. The other three were re- 
spectable fanners and tradesmen, and were aMowed l5s. each 
per day for their expenses at the assizes, besides an allowance 
for travelling, but nothing tpecificallyj'vr loss of titKie and trouble J* 

In addition to the above-mentioned instances of allow-* 
grncei the author of these pages is in possession of a variety 
of original bills of costai, which have b^ien tax^d as b^twecii 
party and party, at different periods in the several courts. 
of law, and which contain allowances for loss 4]f time. 

It is lamentable, however, to observe the $trange . in- 
consistencies and contradictions which these bills exhibit.^ 

To mention one instance only ; in the case of Atkinson 
V. Sadler,, (c) the following charge was allowed on taxation, 
^n addition to the expense of travelling and maintenance 
of the witness, which was allowed in another part of th^ 

bill. 

** Paid Mr, John Levett, insurance broker, for 
lu3 loss of time and trouble ^ attending as a wit^ 
ness 1 3 dat/s absent. *'* - - - - 1 3 1 S 

■ The commission day at York, when iMp cause was tried, was on tho^ 
(<r) Pa. 24. ib) Pa,. «9. (c) Vide supra, p. ^pO. 
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' But in another case ' in the same coort^ the costs in 
which were taxed, probably by the same officer, in the 
preceding year, a charge of £3or guineas for four days* loss 
of time of a witness, described in the affidavit of increase as 
tmimurance broker y was wholly disallowed. 

Since the taxation of the costs, however, in these causes,, 
it has been judicially decided at Nisi Prius, in the follow- 
ing case iA Cass v; Banks and others, that an insurance 
broker is not entitled, to any remuneration for his loss of 
time, when subpoenaed as a witness in a suit at law. 

This cause was tried at the last Lammas assi2es for the 
copnty of York, before Mr. Justice Bailey ; on the trial, 
one of the witnesses, upon coming to be sworn, stated to 
his lordship that, as he had been informed by the attorney 
in the cause, that he could have no allowance for his loss 
of time, he wished to inquire of his Lordship if he were 
compellable tq give his testimony, unless he should be 
promised a remuneration in that respect 

His Lordship asked the witness what his sitijation was 
in life ; and, on being informed that he was a sMp and 
imurance broker at HuU^ his Lordship said, *' Then you 
pan have nothing f<wr your loss of time.** 

The witness, hoivever, pressed his remonstrance in a 
respectful and becoming manner,' on the ground of the 
disadvantage and inconvenience which resulted to him 
from leaving his business ; and he also stated to the learn- 
ed Judge, the peculiar hardship under which he labored, 
having been in attendance at those assises three days 

11th of M^rch 1815.^-Ofi the ^Ist of tb^t month, it appeared probable that 
the cause which stood No. 47. in the paper, wherein 150 causes were entei^ 
ed fvr trial, might not be taken at those assizes; and it was therefore agreed 
that the same should be referred, under an order of Nisi Prius, to John 
{luilock, Esq. barrister at law, who proceeded on the reference at York, 
and examined the witnesses at the close of the assizes. 
' WiU^insoi^ V. Eichard^on^ triedattheYorksbire lAmaMS4SStt9a»1814* 
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belbre the cause was called on ; and having been also 
deudned five days at the preceding assizes, when the same 
cause was made a remanet. His Lordship observed, tliat 
tiie former detention of the witness was owing to circum- 
stances which no one could foresee, and that the court 
cotild grant hiss no relief. 

Thus the question of propriety, in point of law, of alfew- 
itig to witnesses a remuneratibn for loss of time, mast, so 
for as regards insurance hvkers, be considered at preaent 
as settled, although it still remains open as to witness^ of 
Oltier descriptions. 

in considering the point on general grounds, it is cer* 
tain tiiat a wide dtiforence subsists between acticHis which 
are instituted for the public advantage, and those for pri- 
vate redress. A witness in the one case appears on be- 
half of the public, in whose interest his own is involved ; 
but in the adjustment of private disputes, \fy recourse to 
law, the appeal is for the benefit of tlie individual alone. 

IT, therefore, a witness ' sustain a loss in consequence of 
his attendance to support the interest of another, it is 
only reasonable that he should be compensated for such 
loss by the party requiring his testimony, accbrding to the 
maxim qui HHtit commodum entire debet et onus. 

The law, in consideration of tlie difficulty whijch indivi* 
duals might experience in procuring the attendance of wit- 
nesses, has provided the means of compelling their appear* 
ance, by tiie process of ml^oena ad testificandum ; but 
ftis compulsory remedy, which was foqnd necessary for 
the ends of justice, should, like all other measures, that 
are justifiable only on principles of necessity, be rendered 
as little burtfaensome to the party against whom it is to 
operate, as possible. 

There are few instances in which some inconvenience 
is not experieiiicedi or some profitable or pleasurable 
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engagement interrupted , where persons are o!;il^g8d tof 
leave tl^ir business or their hofned in obedience to a sub^ 
poena. 

Whea DO faither inconvenience can r«suU from being 
unexpectedly summoned to attend at a distant place, than 
the interruption of some pleasurable pursuit^ the witness 
can only regret that he is obliged to dijscharge, at that 
particular p^bd, a duty which the laws of bis country 
have imposed upon him ; but when not only an inconve- 
nience, but a positive loss, must be the consequence of his 
attendance, on behalf of a person with whom he may have 
no connexion, and perhaps no acquaintance, there can bo 
no ground whatever on which to require that such loss 
should be borne by the witness. v - 

The object of the law, in ^ving to individuals the bene* 
fit of the process of mbpcena ad testificmkium, was to 
furnbh them with the means of procuring justice, in cetaes 
where tbey might be aggrieved, and not to enable them 
to oppress or harass tliose whose attendance they have 
thus the means of compelling ; and therefore, the party 
who has obtained the benefit of a witness's testimony, 
diould be required to place that witness, as nearly as 
circumsfonces would permit, in the same situation as the 
subpoena found him. 

And this is perfectly oousttteut with public policy ; for^ 
although excessive payments to witnesses might be an 
inducement to perjury, it is clear that the refusal of any 
remuneration for loss of time, would be a temptation to 
them to withhold their testimony, and thus to impede the 
course of public justice. 

The number and expense of suit? would manifestly be 
increased, by the difficulty of obtaining information, befoio 
the trial, as to the merits of the case ; for, as soon as any 
dispute should appear likely to come beibre the court for 
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iovditigfttieny the mouths of all those who might be aUe 
t& fersish infomiatioB would be closed^ and parties might 
proceed, from not knowing the weakness of their case^ 
wyie the attoniey, whose duty it is- to inquire into the 
nature of the evide»ce which may be produced, and ta 
ieiect those witnesses only whose testimooy may be abso* 
Ii^Iy requisite for establishing his client's ease, would be 
obliged, instead of the exercise of his discretion in that 
respect, to subpoena, on a blind speculation, all those to 
whom report might attribute any knowledge of facts con* 
* oeeted with it, without any certainty that their evidence 
would be fevorable tovhis clients interest. 

This may, by some, be considered as an extreme view 
of the subject; but to those professional gentlemen to 
whose lot it has fallen to app^y for information to un* 
willing witnesses, it must be a well known fact that it is 
c^ten utterly impracticable to obtain any knowledge what^ 
ever, previously to the examination of witnesses in cotnrt^ 
of the nature of the evidence which they may be able to 
gif ve* 

^ This difficulty, which^ even under the preseqj; {^actice 
of paying witnesses for loss of time, is of consideraUe 
extent, would be greatly increased if no such allowance 
were made ; as, by this circumstance atone, all those who 
tre not bound, by any tie of interest^ or. otherwise, to the 
party on whose behalf they are subpoenaed, would be 
rendered unuilling witnesses. It aj^ars as necessary, 
that a witness should entertain no prejutUce against the 
party subpoenaing him, which must be the case if his 
attendance be detrimental to him, as it is that be should 
have no leaning towards that party, in consequence of 
being paid more than a reasonable remunera^tion for h» 
loss of time. 

By adopting the middle cour^ of procedure, and paying 
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witnesses a reasonable sum for loss of time, not only 
would the ends of justice be better satisfied, as be- 
tween the immediate parties to the suit ; but the witnei^ses 
themselves would have no reason to complain. They 
would not then be required to sustain a burthen which, 
by the present practice, must be imposed on them, and 
which certainly has neither the principles of reciprocity 
nor of necessity to justify it. 

In the case of Atkinson v. Sadler,^ it was observed by 
the Lord Chief Justice of the court of King's Bench, that 
" the plaintiff should be indemnified, and ought not to be^ 
a loser by the attendance of a witness ;" but surely the 
arguments which are capable of being urged in support 
of this observation, may be applied with much greater 
force in favor of the converse of tlie proposition, that 
^^ the witness should be indemnified, and ought not to 
be a loser by his attendance on behalf of the plaintiff^'' 

This latter position affords perhaps the best criterion by 
which to determine in what cases witnesses ought to be 
paid for loss of time. 

When »he extent of the loss is capable of being ascer- 
tained, no further guide seems requisite in order to fix the 
quantum of the remuneration. And it is equitable that 
the remuneration should not be confined to the amount of 
profits ordinarily resulting to the witness, from his personal 
attendance upon his own concerns, but should have re* 
ference also to extraordinary gains, when such gains are 
papabie of being clearly made manifest, and where it can 
be shewn that he has been deprived of them, by being com- 
pelled to give his attendance, in obediisnce to a subpoena. 

Upon this point, however, there has been a contrary 
decision in the case of Thelluson v. Staples, (a) wherein 
^n application was made to the court of King's Bench, on 
behalf of two of the plaintiff 'si u'itnesses, for a rule to 

(a) Doug. 438, 
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shew cause why the Master should not be directed to 
review his taxation, and make an allowance to tbem, ade- 
quate to the profits to which they would have become 
entitled, as super-cargoes of two French East Indiamen, 
to which they had been appointed ; the voyage being lost 
to them in consequence of their having been brought from 
France to England, to attend the trial of the cause. 

In the absence of Lord Chief Justice Mansfield, the 
court, in that case, refused ttie rule, saying ** they could 
not allow for (contingent damages ; that it would be a 
^dangerous precedent; and that the Master had certified 
that such applications had frequently been made, alld 
always without success.*' 

Yet it does not appear that the wise and salutary maxim 
itare decisis, would be infringed if an allowance were liow 
to be made to witnesses, except indeed under particular 
circumstances for contingent damages. 

For the solitary case cited, which was decided by tlie 
court in the al>sence of the Lord Chief Justice, and in a 
great measure, as appears by the report, upon the repre- 
sentation of the Master as to the practice of Uie court, 
must be considered as resting upon a foundation very 
different fi'om the claim of witnesses in general. 

In that case the application appears to have been made 
en behalf of the witnesses themselves, who were resident 
in France, and consequently not compellable to come to 
this country to be examined, and were therefore in a 
situation to make their own terms with the party on whose 
behalf they wei^ subpoenaed ; but even supposing the 
application to have been made on the part of the plaintiff, 
it is clear that he could be entitled to little favor from th6 
court, as he might have put off the trial of the cawse^ until 
the return of the witnesses from their voyage, when their 
time would have been less valuable ; or at all events he 
might have proceeded by the less expensive course, of ob- 
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taining a commissipn for the examination of the wittvesses 
abroad, to which the dftfendants would have beea compel- 
led by the court to consent.(«) 

But the disinclination of the courts to make a remune- 
ration to witnesses for loss of time, is wot confined to 
contingent profits^ as is evident from the tenor of the dis- 
cussion which took place in the case of Atkinson v. Sadler. 
Mr. Justice Le Blanc, on that occasion, in addition to his 
observation that " loss of time is never demandable, and 
is only allowed to persoi>s in popr circumstances, whose 
families cannot subsist without such allowance," stated 
that " it would lead to terrible consequences if witnesses 
of every description were to be allowed according to tlie 
value of their time.'* 

And, although the Master expressly stated*tt) the court, 
that it had always been the practice to allow to professional 
men a remuneration for loss of time, his Lordship observed, 
that he '' did not know how such allowance would stand 
with the law, if examined into." 

Now with regard to professional men, it is certain that, 
to most of them, every day's absence from their ordinary 
pursuits must be attended with an absolute loss, the amount 
of which is capable of being ascertained with tolerable 
accuracy ; but even when that cannot be done, their usual 
and regular charge to their employers, on occasions re* 
quiring their absence from their occupations, would be a 
sure guide to the officer, in taxing the amount of their re- 
muneration. 

There w ould indeed be a peculiar hardship in denying 
to attomies a remuneration for loss of time, as the neces* 
sity of their attendance, as witnesses, almost invariably 
arises out of their professional engagements, which expose 

(w) ^ Tidd. Pr. 812. 



88S Considerations on madung 

them to « perpetual liability to be called upon^ for the pur^ 
pose of ^ving evidence of circim^tances connected there- 
with. 

For instance, attornies^ by the simple act, exercised 
almost daily, of attesting the execution of deeds or other 
instruments, pledge themselves to give evidence of such 
execution, when called on;' and it frequently happens 
that an attorney, on the eve of the assizes in his own 
county, is obliged to attend for several days in London, 
as a witness^ merely to prove a fact of this description. 

From the nature of an attorney s business, it must also 
necessarily happen that he becomes acquainted with the 
hand-^writing of a gi:eat variety of persons. This knowledge 
makes him perpetually liable to be summoned to give evi*' 
dence of haad- writing ; and his refusal to attend for the 
purpose of giving such proofs would be held a contempt 
of court, for which he would be liable to be committed.(a) 
It is indeed unnecessary to multiply instances, to shew 
that persons in different situations in life are very unequally 
subject to be called upon as witnesses ; and if this be con- 
ceded, the principle of reciprocity, upon which alone it can 
be conteiKled that a witness ought to sacrifice his time for 
the benefit of another^ ceases to be applicable. 

It may perliaps be urged against the propriety of al- 
lowing to witnesses a remuneration for loss of time, that 
the masters and prothonotaries cannot possibly judge 
what ought to be the extent of the remuneration in each 
particular case, from a bare inspection of the affidavit of 
increase ; as the general description of a witness, as for 
instance, civil engineer, architect, auctioneer, surgeon or 
attorney, can afford no means of ascertaining the extent of 

* " By attesting an instrmuent, a man pledges himsftif to give evidence 
of it whenever he is called upon.'' Per Lord Mansfield. Cowp. 846. 

{a) Wyattr. Winkford, Ld. Rayra. 1520. Vide' supra, pa. 206. 
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the witnesses business, or the amount of bis ordinary gsuns* 

But this difficulty may be obviated, by requiring the 
affidavit of increase to state, that the several sums paid t9 
the xvitnesses respectively^ for their trouble and loss of time, 
jwere so paid under d,ue consideration cfilie actual situations 
in life of the several witnesses, and were not niore^ in the 
judgment and heliefof the deponent, than reasonable wti 
proper sums to be paid to them respectively, as a remww^ 
ration on that account. 

By the adoption of such a measure, there could be no 
danger of any excessive allowance being claimed, unless 
where the affidavit might be made through misconception^ 
or misinformation, as to the witness's real situation : and 
even in such cases no inconvenience could arise, as all 
errors would be subject to correction before the officer, 
upon a statement, or counter-affidavit, to be made on behalf 
of the opposite party, who always has it in his power to 
obtain a copy of the affidavit of increase, previously to the 
taxation of the costs* 

In fine ; it becomes a matter of most serious importance 
to the public, that the deliberate opinion of the several 
Courts should be obtained, and their solemn decision pro- 
mulgated, in order that the great detriment to which suitors 
are now exposed may be avoided. For it is an alarming 
consideration, that within the last twenty or thirty years, 
the expenses of suits at law have been so much increased, 
from the heavy disbursements made on account of wit- 
nesses, and renderedindispensable by the change of times 
and other circumstances, that unless some relief be affi^rded 
on the principle here maintained, the protection of equal 
law, the Englishman's boast, will exist only in theory. 

It is a fact, that in cases where there are many wit- 
nesses, tlie payments made to them frequently amount to 
one-third, or even one-half of the costs of a suit; and con- 
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sequently if a moiety of those payments be disallowed, or 
the ground of its being the proportion for loss of time, th^ 
successful party must sustain a loss, from this source alone, 
of one-sixth, or perhaps one-fourth of his whole costs. 

Under the existing circumstances, therefore, attornies 
will be guilty of an injustice towards their clients, if they 
do not explain to them that, until a decision of the Courts 
shall authorise such payments, it is highly probable that 
no part of the disbursements made to witnesses^ for loss 
of time, will be allowed on the taxation of their costs. It 
is even doubtful whether the Master would allow to an 
attorney, on the taxation of his bill, at the instance of his 
client, any payments for the loss of time of witnesses, 
unless expressly sanctioned by the special instructions of 
the client. 

The numerous difficulties and inconveniences which 
must occur, both to the public and to their professional 
agents, until the point in question shall have received a 
judicial decision, will probably operate as an inducement 
to the Courts, upon a proper application, to deliver their 
opinions in siich a manner, according to the determination 
which shall be made, as will fully satisfy either the party 
as to the propriety of making, or the witness as to the 
propriety of foregoing, a remuneration for loss of time. 

The Author s object in laying these pages before the 
public, is to bring the matter under general and immediate 
consideration. He trusts it will be found that all the facts 
mentioned in the progress of his observations, are cor- 
rectly stated. 

He has not intentionally withheld the arguments in sup- 
port of a contrary opinion, although he has endeavoured, 
to the best of his power, to establish his own view of the 
subject, fully impressed as he is with the conviction of the 
equity, humanity, and policy, of allowing to witnesses an 
adequate remuneration for their loss of' time. 
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